DRAFT SPEECH BY ANZBA REPRESENTATIVE AT 7TH LAO BUSINESS FORUM, TUESDAY 18TH JANUARY 2011
Distinguished Deputy Prime Minister, Ministers and Ambassadors, Your Excellencies, Ladies and Gentlemen.

I would like to thank the Ministry of Planning and Investment, the Lao National Chamber of Commerce and Industry, and the other Lao agencies and organisations.
Background

Like other countries in the region, Laos experienced strong economic performance in 2010, with a growth rate of around 8% in its GDP.  Past initiatives of the Government, which created a relatively competitive business environment and a degree of certainty for investors, contributed significantly to this outcome.  
Long-term investments including, importantly, investments by members of ANZBA, commenced as long as 20 years ago.  These were predominantly in natural resources, finance, education and tourism.  These businesses, particularly mining, are producing profits, and paying taxes and dividends on a scale which is contributing significantly to government revenues.  They are major employers and trainers of Lao nationals, have awarded major contracts to Lao companies who supply them with goods and services, and have invested in the communities where they operate.

The attention the Government is paying to the private business regime through initiatives such as the Lao Business Forum is very reassuring.  If our efforts in the LBF can improve the nation’s attractiveness to foreign investment, the legacy for the people of Laos will be major and lasting.
The 7th National Socio-Economic Development Plan

In formulating our comments we have been guided by the draft 7th National Socio-Economic Development Plan for 2011 to 2015.  The Plan sets a target growth in GDP of 8% pa, driven by an ambitious total investment of $15 billion.  As noted in the Plan, it has a “high reliance on Foreign Direct Investment (FDI)” - 54% of total funding.  The Plan states that “to ensure [its] goals are achieved, greater attention will be needed to mobilise quality FDI” that:  

· generates government revenues, 

· creates new jobs, 
· transfers skills and technologies, 
· safeguards the environment.  
ANZBA’s 70 plus membership represents a wide cross-section from Australian and New Zealand industrial, service and commercial sectors.  Its largest representation is in extractive industries – including mineral exploration, drilling, surveying, mineral testing, assaying, and other services that directly and indirectly support mining.
Revenue and employment generated by quality mining investment and minerals production has been a key element in the success of the previous 5 Year Plan.  It is therefore worth briefly examining the value of mining, before moving on to comments on general areas of business and economics in Laos.

Contribution of Mining

The mining sector – and in particular the two large scale ANZBA mining members, MMG LXML at Sepon and PanAust PBM at Phu Kham – has contributed heavily to growth in Laos’s export earnings, and the government’s taxation revenue.
An independent ICMM study, which will be released in the near future, has found that the two major mines:
1. earned $900 million in exports in 2010 (over 40% of Lao’s total), and contributed 9% of Lao GDP;
2. between now and 2025 will be contributing at least 10% of Lao GDP
All mining in Laos contributed nearly 80% of total FDI in Laos from 2003 to 2008.  

The study found that these two projects have also met key “quality FDI” criteria set out in the Plan:
· They have paid over $630 million in the 7 years to 2010.  By 2015 they will be contributing at least $215 million per year to government revenues.
· They have created 25 - 30,000 new jobs through direct, indirect and ‘induced’ employment.  This is about 5% of the total non-agricultural workforce in Laos.
· Average local incomes have increased between five- and seven-fold, with local communities moving from subsistence to ‘quality of life’ spending - buying telephones, electricity, better housing, transport, hygiene etc.
· They spend $250 million per annum (about 50% of their total costs) on goods and services provided by Lao businesses.
The Government of Laos is to be congratulated for creating the investment regimes (effectively the MEPA’s: Mining Exploration and Production Agreements) that attracted the original, and subsequent, investors in the projects; secondly for honouring the terms of the MEPA’s, and thirdly for recognising the benefits attainable in partnership with socially and environmentally responsible companies.

The way the Government has responded to the challenges and opportunities offered by large-scale mining is commendable and has given the investors concerned the confidence to invest in further development.   

At the macroeconomic level, the Government’s management has been sound, with inflation and exchange rates remaining stable, trade and budget deficits being well managed, and a cautious policy towards external debt.
Preserving and enhancing future returns from mining
The ANZBA believes there are a number of issues to be addressed in ensuring continued high performance and contribution to its economy and socio-economic goals from large mining projects.  
There is a long lead-time between access to land for exploration and commissioning of a feasible mining operation.  Exploration for Sepon commenced before 1993, and production did not occur until 2003.  Taxes were not paid until 2007.  The lesson here is that the project took over 15 years to develop.
Despite the large amount of tenement allocation and exploration activity reported in the 7th Five Year Plan, and anticipation of very ambitious increases in copper and gold production, no comparable resources to the LXML or PBM operations are close to feasibility.  
The legislative and regulatory environment for minerals exploration and mining needs careful management.  While the past moratorium on applications has been lifted, there is still uncertainty about the overall investment regime.  This uncertainty will tend to make investment unattractive to quality foreign investors, especially where there is greater certainty available in alternative mineralised zones elsewhere in the world.  Areas of sensitivity include:
· Royalty rates. We support a fair regime striking a competitive balance of royalty, taxation and other corporate obligations.  However, it is important to avoid setting a royalty rate that is too high - for example, 7 – 8% for base metals is high, and lenders to new project developers will recognise this, which will make financing difficult;
· Confining exploration licences to a single mineral does not recognise the geological reality that deposits containing base and precious minerals tend to contain various metals, and will be very difficult to administer;
· Feasibility study periods of 1 to 2 years are unlikely to be long enough in some cases.  We suggest allowance for time extensions for large projects;
· Where an Environmental and Social Impact Assessment (ESIA) is required, it needs to be possible to carry it out concurrently with the Feasibility Study required under the Mining Law, and not in advance of the Feasibility Study as the draft implementing decree currently suggests. 

At an administrative level, greater cohesion between different Ministries with responsibilities for overseeing and regulating mining projects is needed.  Mining is by its nature uniquely complex and technical.  It therefore requires many government inputs.  Detailed regulation by specialist government departments pursuing their own limited technical objectives needs to be balanced with a higher level ‘enabling’ approach that recognises that attracting FDI to Laos means competing with many other attractive international destinations.   The Government’s moves to up-skill capabilities within key ministries is a very positive sign for foreign investors.   We believe that emphasis on coordination of the regulatory work of different ministries would also be a great encouragement.   A number of  laws affect mining – the Taxation Law, the Mining Law, and the Foreign Investment Law, all overlaid on mining concessions. It is important to improve coordination and to remove inconsistent and overlapping regulations, which create confusion, delays and potentially a reduction in future investment.  
At a political level there is a need to coordinate actions taken by different levels of Government.  Exclusivity of rights to explore on mining concessions is fundamental to attracting investors.  Decisions taken by devolved powers at District and Provincial levels to award small scale mining and hydro concessions will undermine this principle, and discourage quality investors.  In addition, such projects, if they are awarded to under-resourced companies or companies without strong commitment to environmental and safety controls and community development, can give ‘mining’ in general a bad reputation and make future development by quality investors more difficult.
Also at this level is the need to be aware of the impact of taxation arrangements affecting central and provincial administrations.  If they only receive a relatively small share of wealth generated by a project, they will possibly be at a fiscal disadvantage after the cost to their budget of administering the project is taken into account.  Taxes may also be levied on contractors by central government or paid by contractors to central government in confusion, with the provincial government complaining that they should be receiving such revenue.  Another concern is that Provinces with large mining projects may receive lower revenue distributions because it is expected that the mining company will contribute.  This fails to give adequate recognition to the burden being borne by the local community for the benefit of the national economy.
Finally, in terms of ensuring that benefits from mining flow through to the wider economy, parallel policies beyond those applying to the regulation of mining are needed.  These include using spending on regional development initiatives to improve the educational and health status (and thus economic potential) of local people and providing an investment environment that is conducive to setting up business and services activities.  Clarity of objectives at local level (where the greatest impact of mining is felt but the least enjoyment of benefits is perceived) between community preferences (eg education) and centrally driven objectives (eg infrastructure) needs to be achieved.
Acknowledgement of improvements to the rule of law
ANZBA commends the Government’s considerable investment, supported by international organisations such as the World Bank and UNDP, in increasing legal awareness and training, particularly in commercial and public administration.

We support Lao government efforts to develop a strong rule of law and improve legal transparency, in line with the recently released Legal Sector Master Plan. 
· We would encourage the Lao Government to publish all laws and regulations in an Official Gazette before they come into legal effect, and to post draft laws and regulations for public consultation before final approval.  This will enable businesses to find, learn, understand and follow laws and regulations - improving governance, saving money and time, and making it easier to follow and respect the law. 
· We also encourage the Lao government to speed up the pace of developing implementing regulations, and to limit overlaps and inconsistencies among different laws and regulations. 

ANZBA acknowledges the major improvement in the revisions to the Law on the Resolution of Economic Disputes passed by the National Assembly in December, 2010. This will benefit foreign investors by clearly recognising international arbitration processes and the New York Convention commitments for enforcing foreign arbitral awards. It will also increase Lao firms’ options for resolving business disputes. 

ANZBA strongly supports the Government’s efforts to accede to the WTO, which we recognize can help Laos modernize its legal system and economic policies in ways that will help both domestic and foreign businesses. A legal environment for trade and investment in line with WTO principles provides much greater certainty for investors, will reduce costs for importing and exporting, and can improve the business environment and competitiveness of Laos. 
Business Governance
Large private investors in Laos experience severe delays in approvals, which reduces profitability.  Businesses, such as mining, that are subject to large cyclical price variations, cannot afford to be excluded from the enjoying the benefit of being at the top of a price cycle because of delays and inefficiencies in getting approvals.  Similarly, if management’s focus is absorbed by minor permitting and licensing issues, there is a risk that they will be unable to deliver on the things that really matter – training and development for their Lao staff, community outcomes and greater productivity, all of which result in larger government tax payments.  
The importance of an efficient, business orientated investment environment for quality foreign investors cannot be underestimated.  Countries around the world are constantly compared on quality of ‘governance’ or ease of doing business.  Countries that make it easy for investors to do business end up earning more in taxes because their FDI community is more profitable.  While Laos has made many improvements noted earlier, the World Bank rates it only 167 out of 183 countries.  Particular areas of difficulty are employing workers, registering property, getting credit, and trading across borders.  To illustrate, it currently takes 9 procedures over an average of 50 days, and costs one of the highest proportions of per capita income, to export something from Laos.  Overall the cost of importing or exporting a container costs more than double that of any of its neighbours.  Anecdotally, it requires over 100 government approvals for an investor to commence a business in Laos.
It is also a concern that business and economic growth in Laos could be constrained in some areas by the Governments wish to support and protect its sovereign investments and interests.  We understand and respect the government’s right to enact economic policies as it sees fit, but also recognise a ‘level playing field’ is essential to attracting business investment and solid economic growth.  One example of this is that international commercial airlines have not been allowed to expand their international capacity into Laos to meet market demand.  The result of this effort, presumably to protect the state-owned Lao Airline from competition, is that tourists wishing to visit Laos have not been able to book seats, and airfreight consignments also have to be broken down, or road freighted.  The tourism industry is incredibly important to Laos, and especially at the provincial level throughout Laos.  Tourism, possibly more than any other business sector, pushes money, development and opportunity into the more remote and poorest parts of the country.  Another example is the failure of the government to extend the investment licence of one of the earliest foreign-invested firms in Laos.  This heightens the risk perception to businesses that may be considering making a long-term investment and commitment in Laos. 

A level playing field is not to be feared, but should be embraced as a mechanism to refine local commercial practices to enhance the efficiency of capital allocation and as a driver of a higher tax base.  

We are at one with the Government in its effort to achieve economic growth, and encourage the careful consideration of the long term and overall benefits to the country when decisions are being made that may support a state enterprise at a cost to the broader welfare of the country.     

Some Points from the Master Plan on Development of Rule of Law 
A strong legislative and regulatory framework is essential to encourage and maintain foreign investment.   We therefore commend the adoption of Activity 1 under Program 1 of the Legal Master Plan – the development of official procedures and techniques for the drafting of legislation. We respectfully suggest that part of this activity be the review and rationalisation of existing laws to eradicate problems with duplication and internal inconsistency, which makes the interpretation of Lao legislation difficult.
Smaller but high quality investors, including those in tourism, manufacturing, agriculture and services, note that one of their greatest problems results from the uncertainty of these rights and obligations according to the law. This becomes more confusing after bureaucratic procedures are applied, combining to make it difficult for firms to assess business risk.  In this uncertain environment, the law abiding investor is often put at a disadvantage. The reverse is also true. Therefore, improvement in the legal structure of Laos will tend to attract investors with a higher level of legal, social and corporate integrity. 

Company registration We recognise the importance of having an orderly system of enterprise registration.  However there are some elements that currently are technically unworkable:
· The need to have leased premises, engage staff and have a bank account before a company can be registered ultimately leads to unofficial solutions that cause contractual uncertainty and ambiguity. 
· The need for companies to have a single purpose and restrictions on changing shareholding, name etc, leads to unnecessary complexity and cost, and forces investors to put in place complex offshore jurisdictional transactions.
· Having to project 6 years of profit for a start up company results in the preparation of financial forecasts that have a very low or ‘nil’ degree of accuracy and cannot be of help in evaluating the viability of the company
· Procedures need to be improved for enquiring more easily into the status of a company’s application for registration.

Taxation.  ANZBA recognises the sovereign right of the Government of Laos to determine tax rates.  The taxation system, however, in our view should maximise revenue by creating the right incentives for private investors.  For example, an increase in expatriate tax rates is likely to have a negative impact on the attractiveness of Laos as an investment destination, being both an additional cost to business and another hurdle in attracting skilled and experienced foreign staff to relocate. The lack of tax treaties with countries such as Australia is also of concern to those who are unable to base their operations wholly within the country or to take advantage of an external tax domicile.  A decline in investment attractiveness would mean less investment and, in turn, less tax revenue.
Land laws.  We commend the proposed review of the Land Law under the Master Plan.   A robust land registration system and the ability to properly enforce securities taken out in respect of land would be of great assistance. The current environment results in foreign investors having to enter into complex lending and leasing arrangements.   Not having the ability to properly secure these transactions, exposes the investors to risk.
Contract law.  We would recommend that a contract no longer be void just because it is not entered into strictly in compliance with a party’s articles of association. Instead, we recommend that a model of ostensible authority be adopted.

.
Conclusion
As I mentioned earlier, ANZBA members are longstanding investors in Laos.  These companies have a proven commitment to Laos and a genuine desire to help the Government reach its economic growth targets and propel the nation’s development.  

It is clear that high-quality foreign investment has been a boon for the Lao PDR.  A well-managed, transparent and competitive foreign investment environment is essential to making sure Laos consolidates these gains and continues to grow strongly, sustainably and responsibly. 

There need not be a loser in this equation. This is a win-win situation and ANZBA’s members of today and tomorrow stand ready to play their part.  
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